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wherever the debtor may be sued for it, and is, therefore, where the 
debtor is, regardless of his residence or that of his creditor. 

2. That the debt is attached and brought under the jurisdiction of 
the court by service of the garnishment on the debtor within the terri- 
torial jurisdiction of the court; jurisdiction attaches as fully as if there 
had been actual tangible property attached under a proceeding in rem. 

3. That this jurisdiction of the debt having been acquired by the 
attaching court is exclusive, and no other court, by subsequent process, 
can acquire any jurisdiction of it until that of the first court has been 
relinquished. This would unquestionably be true of tangible property, 
and is true of mere debts. 

4. That the rights and remedies of the party, so far as that par- 
ticular property is concerned, particularly as to exemptions, etc., are 
to be determined by the laws of the forum; and that the exemption 
laws of another State can not be set up. The process of a State court 
of competent jurisdiction can not be interfered with as to property within 
the State by the exemption laws of a foreign jurisdiction. Such laws 
operate intra-territorially only. 

If these propositions are correct, those courts which refuse to allow 
garnishment proceedings in another State to be pleaded as a defense to 
a suit for the debt which has been garnished, are wrong. It is certain 
that either such courts are wrong, or that those courts which take juris- 
diction of a debt upon mere service on the garnishee are not right ; and 
to hold that the latter class of courts are wrong, would require a sur- 
render of jurisdiction, which no court in the country has done for itself, 

or should do. 

H. D. Minor. 
Memphis, Team. 

"THE DEEDS OF TRUST PUZZLE"— A REPLY. 



With due deference to the views of the accomplished and learned 
author of "The Deeds of Trust Puzzle," which appeared in the May 
number of the Register, the writer ventures to suggest some diffi- 
culties in the way of the solution proposed, and to offer another. 

Prof. Tucker states the case of three liens by deeds of trust upon 
Blackacre in favor of A, B and C, respectively, executed in the order 
named. The deeds in favor of B and C were duly recorded; A's deed 
was never recorded, but B had notice of it before he took his deed. 
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He then proceeds to work out, algebraically, a solution of the 
problem of their respective rights and priorities in the distribution of 
the fund (the proceeds of Blackacre) as follows: Let x equal the fund 
and a, b and c the debts respectively of A, B and C. Then B, being 
bound by his notice of A's deed, could only take (to the extent of 
his debt) the balance of the fund left after A is satisfied; hence the 
equation b=x — a, which worked out would give B's interest in the 
fund. C primarily would get x — o — b, or what was left after paying 
both A and B; but C's deed, having been recorded without notice of 
A's unrecorded deed, the latter must stand aside as to C, who takes 
all that A would be entitled to as against B, who had notice of A's 
deed. Cases are stated, (1) Where the fund is $5,000 and the debts 
$5,000 each; in which case A would get, tentatively, $5,000, but in 
that case x — a=o; hence B would get nothing, and C by primary 
right would get nothing; but C, asserting his right against A's primary 
claim, would take all the fund; (2) Where the fund is $10,000 and 
each debt $5,000; in which case by this rule B and C would each get 
the whole of their debts, and A nothing; and so with other ex- 
amples solved by the same rule. 

The leading point upon which Prof. Tucker's solution depends is the 
fact that A's deed is void as to C. Let us take this as the initial 
point of our enquiry, instead of bringing it in secondarily as Prof. 
Tucker does. For instance, he gives as primarily representing C's 
rights the equation c=£ — a — b. It is submitted that if A's deed is 
void, and A's claim a nullity as against C, then in any equation repre- 
senting C's rights, a should be put down as algebraically zero (o), and 
cannot be used either to diminish or add to C's claim. Hence the 
equation should be c=x — 6; a becoming at once o in any equation in 
which c is an element, and being, therefore, forthwith eliminated. 

But, apart from any algebraic formula, it is also submitted that A's 
claim is, under our recording acts, absolutely void and non-existent so 
far as C is concerned ; and, being a nullity as to him, cannot be used 
either to diminish or to enlarge his rights in the premises. We should 
therefore begin by ascertaining what are the rights of B and C as 
against each other. They both claim under deeds duly recorded, and 
both are on the same footing with respect to each other, except that 
B's deed has priority. To determine C's rights, let us take the equa- 
tion c=x — b and (supposing the fund to be insufficient for the debts) 
give C everything left after first satisfying B's claim. This is all that 
it could have been the expectation or intent of the parties that he 
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should receive when his deed was executed. C's claim is thus perma- 
nently eliminated, and B is left to settle with A, in accordance with 
what may be their respective rights as against each other; and it seems 
to the writer that such settlement between A and B could be best 
accomplished by treating B as constructive trustee for A, but with the 
proviso that B's rights should be taken as fixed and established as of 
the date of the making and recording of his deed, and that he should 
bear no part of any loss which might incidentally result from A's con- 
tinued failure to record his deed after B's deed was recorded. 

The doctrine of the protection of a purchaser for value without 
notice is not new, but is an ancient one in our system of equity 
jurisprudence, and certain principles governing it have been long since 
established. In 1 Perry on Trusts, sec. 219, the rule is laid down 
that the protection given the purchaser is clear and certain, but is 
hedged about with great care. It is said to be a " shield to protect, 
bid not a sword to attack." See also 3 Sugden on Vendors, p. 349 
(6th Am. Ed.), and opinion of Lord Hardwicke in Patterson v. 
Slaughter, Ambler, 292. It is submitted, that Prof. Tucker's solution 
is not in consonance with this rule, because in the case first stated, 
where the fund is $5,000 and each of the three debts $5,000, C, the 
last lienor, got the whole fund, not by way of ' ' protection, ' ' but be- 
cause Prof. Tucker would substitute him to the benefit of A's unre- 
corded deed, of which he has no notice, although it was absolutely 
void as to him. In this case C's shield of protection is converted into 
a very formidable sword wherewith to attack the other parties and 
seize the fund to which he would have had no possible claim had A's 
deed (against which alone he is entitled to "protection") never been 
made. Is it reasonable (apart from any authority on the subject) to 
give C, upon the sole idea of protection against A's deed, more than 
he would have received had that deed never been made ; and can it be 
said that the deed which is void and a nullity as to C, is nevertheless 
to have the effect, as Prof. Tucker suggests, of vesting the legal title 
to the land in C ? 

Suppose that B should have had the land sold under his deed and 
had bought it for his debt ($5,000), and had then settled and dis- 
charged in full A's prior claim of which he had notice. It could 
hardly be contended that C would still have the right to sell under 
his subsequent deed and deprive B of the land; and yet Prof. Tucker's 
rule would seem to give him that right. 

Or, if pending the distribution of the fund, the debtor (grantor in 
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the deeds of trust) should pay A's debt, is it to be held that C still 
stands in the place of this discharged debt and takes priority over B ? 
By Prof. Tucker's reasoning, he should, because his rights must have 
become vested as soon as the deeds were made and recorded. 

Suppose, however, the method be adopted of first eliminating C, with- 
out reference to A, and then treating B as constructive trustee for A, 
with the qualification and proviso above named, In regard to con- 
structive trusteeships, it is said in 1 Perry on Trusts, sec. 217, that if 
a purchaser for a valuable consideration takes property ' ' with notice 
of the equitable rights of a third person, he shall hold the property (as 
constructive trustee) subject to the equitable interests of such person." 
So, by analogy, it would seem not unreasonable to treat B as such con- 
structive trustee for A, of whose rights he had notice. 

Let us suppose, then, that the fund is $3,000, and each of the debts 
$2,000. Under this plan, C's share is first ascertained as being the 
whole fund less B's debt, or $3,000, less $2,000, equal to $1,000 for 
C, and leaving $2,000 in B's hands, subject to settlement with A. 
Should A claim all this fund of B as constructive trustee, with notice 
of A's deed, B could reply: "No; when I took my deed, with notice 
of yours, the value of the land ($3,000) would have paid your debt 
and left me $1,000; but, by reason of your continued failure to record 
your deed, C has come in and gotten $1,000 which I should have had, 
and you must now let me have this $1,000 out of the fund to save me 
from a loss resulting from your neglect, and you must take only 
$1,000; " and thus each would get a $1,000 of the fund. Under Prof. 
Tucker's rule, in this case, B would get $1,000, C $2,000, and A 
nothing. 

Under the rule here proposed it would often happen that A would 
get more out of a smaller than a larger fund ; because in the case of a 
fund nearly as large as the debts, where there would be a considerable 
surplus in which B's rights (as between him and A) would vest at the 
date of the recording of his deed, A's continued negligence in failing 
to record his deed would work a forfeiture of his rights as against B, 
and such forfeiture might amount to the whole of his claim; as, for 
instance, where the debts were each $2,000 and the fund $4,000; in 
such case B would get $2,000, C $2,000, and A nothing, because at 
the time B's deed was recorded there was a surplus as between him and 
A of $2,000, in which his rights vested and became fixed; A's con- 
tinued negligence allowed C's claim to intervene, and hence A would 
have to yield all his claim to B to protect him from loss. 
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But, as Prof. Tucker has said, our Court of Appeals, in Hill v. 
Rixey, 26 Gratt. 72, and Eidson v. Huff, 29 Gratt. 338, did not ap- 
parently agree with his views ; nor does the court seem to have taken 
the view herein advanced. The rule which appears to have obtained 
in these reported cases, if followed out to its conclusion, would mean 
that if C, in the case stated, did not have notice of A's deed, B would 
be let in to stand just as if he also had not had notice; and, supposing 
that there were three, or any number of creditors, secured by recorded 
deeds, all subsequent to A's, and all of whom had notice of A's claim, 
except the last one, still the fact that the last one did not have notice 
would let in all the others to stand as if also without notice ; the rights 
of a purchaser for value without notice, standing upon the same foot- 
ing, against a prior unrecorded deed of trust as against a prior un- 
docketed judgment. This method of disposing of the question has the 
advantage of directness and simplicity; and, unless our court of last 
resort can be shown some good reason for varying the rule as established, 
it may be expected to remain the law in this State. 

John B. Moon. 
Charlottesville, Va. 



